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l. Introduction and Summary

Cincinnati Bell Telephone Company “CBT” isamid-size local exchange carrier (“LEC”)
serving fewer than 2% of the nation’s access lines. These Reply Comments are being filed in
response to Comments filed on July 21, 2000 in response to the Commission’s Public Notice,
released June 23, 2000. In its Public Notice, the Commission sought comment on a number of
issues raised by the D C Circuit on its March 24, 2000 Remand of the Commission’s Declaratory
Order.!

CBT concurs in the comments filed by USTA and others to the effect that ISP traffic is
jurisdictionally interstate, and that it constitutes “ exchange access’ to which reciprocal
compensation does not apply. CBT would add that the Commission’s invitation to comment on
the term “information access’ provides the Commission with another line of analysis that can be
used to justify its conclusion that | SP traffic is not subject to reciprocal compensation.
“Information access’ was aterm used in the MFJ specifically to describe ISP traffic. The

Commission has historically treated ISP traffic as interstate access service. Even though this

! Bell Atlantic Tel. Cos. v. FCC, Case No. 99-1094, 2000 U.S. App. Lexis 4685 (D.C. Cir. March 24, 2000).



traffic has been exempted from traditional access charges, the Commission has consistently
treated it as interstate access service. Thus, pursuant to 8§ 251(g) of the 1996 Act and the
traditional concepts of access service, reciprocal compensation cannot be applied to this traffic.

To the extent that the Commission deems it necessary to develop a compensation
mechanism for ISP traffic exchanged between local carriers, it should not adopt the existing
reciprocal compensation mechanism. Reciprocal compensation rates have been devel oped based
upon average telephone traffic characteristics, which are far different from the characteristics of
ISP traffic.

. The Commission Correctly Determined That ISP Traffic Is Jurisdictionally
Interstate and Is Not “Local Traffic” Subject To Reciprocal Compensation.

CBT isamember of the United States Telecom Association (USTA) and fully supports
the Comments filed by USTA on July 21, 2000 in this proceeding. CBT joins USTA in urging
the Commission to reaffirm its original conclusion that Internet-bound ISP traffic is
jurisdictionally interstate. The Commission must once and for all settle that since callsto ISP's
arejurisdictionally interstate, reciprocal compensation does not apply.

A. | SP-Bound Traffic Can Also Be Characterized As“ I nformation
Access’

If the Commission isforced to choose between the categories of “telephone exchange
service” and “exchange access,” CBT fully endorses the analysisin USTA’s comments that |SP
traffic is“exchange access.” However, the fact that, in its Public Notice, the Commission sought
comment on the relevance of the concept of “information access’ points to another viable
conclusion. While very few parties commented on the term “information access,” CBT believes

that it may be critical to the proper analysis of ISP traffic and would provide the Commission



with a clear mechanism to reaffirm its conclusion that ISP traffic is access service and is not
subject to reciprocal compensation.

The Commission and most commenting parties appear to assume that all traffic must be
either “telephone exchange service” or “exchange access.” In fact, the Commission has taken
the position in the past that these categories are mutually exclusive and encompass all
telecommunications traffic. Nowherein the 1996 Act isit said that “exchange access’ and
“telephone exchange service” exhaust the universe of telecommunications traffic. A closer
review of the 1996 Act reveals that there is clearly athird category of traffic, “information
access,” which, while very similar to “exchange access’ squarely encompasses | SP traffic.
Clearly, ISP cals are “information access’ which is either a subset of or an alternative to
“exchange access.” The D.C. Circuit’ s difficulty in attempting to reconcile the Commission’s
treatment of ISP traffic as “access traffic” with the statutory definition of “exchange access’ was
an unnecessary struggle. When ISP traffic is properly considered as “information access,” it
becomes quite clear that it is an “access service” and that the Commission’s conclusion that it is
not subject to reciprocal compensation was sound.

CBT agrees with Qwest that | SP traffic is most accurately described as “information
access.”? Together with “exchange access,” “information access’ comprises the broader
category of “access services’ which the Commission has addressed over the years. A key
provision of the 1996 Act in thisanaysisis 8§ 251(g), which has been overlooked by most
commenting parties:

(g) CONTINUED ENFORCEMENT OF EXCHANGE ACCESS AND INTERCONNECTION

REQUIREMENTS. --On and after the date of enactment of the Telecommunications Act of

1996, each local exchange carrier, to the extent that it provides wireline services, shall
provide exchange access, information access, and exchange services for such accessto

2 Qwest Comments at 12-13.



interexchange carriers and information service providers in accordance with the same
egual access and nondiscriminatory interconnection restrictions and obligations
(including receipt of compensation) that apply to such carrier on the date immediately
preceding the date of enactment of the Telecommunications Act of 1996 under any court
order, consent decree, or regulation, order, or policy of the Commission, until such
restrictions and obligations are explicitly superseded by regulations prescribed by the
Commission after such date of enactment. During the period beginning on such date of
enactment and until such restrictions and obligations are so superseded, such restrictions
and obligations shall be enforceable in the same manner as regulations of the
Commission.

It is apparent from the wording of this provision that Congress must have believed that there are
three categories of service provided by local exchange carriers, “exchange access,” “information
access’ and “exchange services.” In addition, it indicated that “information access’ and
“exchange access’ were provided to “interexchange carriers and information service providers’
respectively.

“Information access” must be given meaning apart from “exchange access’ and
“exchange services’ for § 251(g) to be given complete effect. It isclear that “information
access’ refersto the definition in the AT& T Modification of Final Judgment (“MFJ').® See
8 274(h)(2)(A) (excepting “information access’ from the term “electronic publishing” and
referring to the MFJ for a definition). The MFJ contains the following definition:

“Information access’ means the provision of specialized exchange
telecommunications services by a BOC in an exchange area in connection with the
origination, termination, transmission, switching, forwarding or routing of
telecommunications traffic to or from the facilities of a provider of information services.
Such specialized exchange telecommunications services include, where necessary, the
provision of network control signaling, answer supervision, automatic calling number
identification, carrier access codes, testing and maintenance of facilities, and the
provision of information necessary to bill customers.

See United Satesv. American Tel. and Tel. Co., 552 F.Supp. 131, 229 (D.D.C. 1982). The MFJ

defined “information service” in all material respects identicaly to its definition in the 1996 Act.

3 Global NAP concursin this conclusion. Global NAP Comments at 33.



Thus, the reference to “information access’ in 8 251(g) of the 1996 Act is clearly referencing
telecommunications services that local exchange carriers provide to information service
providers and would encompass | SP-bound traffic.

Several parties have pointed out that the Commission previously ruled that “information
access’ is not a separate category of traffic from “telephone exchange service” or “exchange
access.”* CBT believes that the Commission should reconsider that earlier ruling and conclude
that | SPs use “information access,” which is different from “exchange access.” The Commission
had earlier reached the conclusion that |SPs use “information access.”” In the Advanced Services
Remand Order, the Commission concluded that “information access’ was not a category
separate and distinct from telephone exchange service and exchange access because the MFJ
definition of the term included the phrase “the provision of specialized exchange
telecommunications services by aBOC in an exchange area . . .” The Commission concluded
that thisindicated that information access was only a subcategory of a broader category of
services. However, thislogic would equally lead to the conclusion that “ exchange access’ was
also a subcategory of exchange services. The MFJ definition of “exchange access’ also stated
that it was “the provision of exchange services’ and that it occurs “in an exchange area.” Thus,
there was no meaningful distinction between the definitions of “information access’ and
“exchange access’ in that regard. However, each definition went on to specify to whom the

particular services were rendered: information service providers and interexchange carriers. The

* See Focal/Allegiance/Adel phia Comments at 16 and Pac-West Comments at 18, citing Deployment of Wireline
Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, Order on Remand (rel. Dec.
23, 1999), at 11 46-48.

> In the Matter of Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the
Communications Act of 1934, as amended, CC Docket No. 96-149, First Report and Order and Further Notice of
Proposed Rulemaking (rel. Dec. 24, 1996), 11 FCC Rcd 21905, at n. 621.



Commission should conclude from this that information access and exchange access are distinct
categories of access service.
B. “Information Access’ 1sA Category of “ Access Service.”

The D.C. Circuit’s criticism of the Commission’s use of the term *access service” to
describe service provided to ISPs is unfounded. “Access service” isageneric term that
encompasses both exchange access and information access. The Commission’s regulations
define “access service” as “services and facilities provided for the origination or termination of
any interstate or foreign telecommunication.” 47 C.F.R. § 69.2(b). Both “information access’
and “exchange access’ fall into the overall category of interstate access services. The only
difference between the two is that one form of accessis for purposes of making calls to
interexchange carriers and the other form of accessis for making calls to information service
providers.

Two commentors argue that “information access’ is aform of local service.® Neither of
their arguments are logical. WorldCom'’s conclusion that calls to | SPs cannot be deemed
“information access’ is groundless as that is the very definition of the term in the MFJ.
WorldCom argues that information access is merely a specialized form of exchange service and,
therefore, must be local service. This argument ignores the MFJ s definition of “exchange
access’ which is also defined as aform of exchange service. Thus, information accessis no
more alocal service than is exchange access.

Global NAP, on the other hand, does not deny that ISP traffic is “information access,” but
argues that the Commission’s historical treatment of |SP traffic means that information accessis

local service. Global NAP has reached the wrong conclusion as a result of the Commission’s

6 Global NAP Comments at 33; WorldCom Comments at 15.



| SP access charge exemption. To the contrary, as shown in the next section, the Commission has
always been clear in its decisions over the years that | SP traffic is interstate access traffic.
However, the Commission has allowed | SPs to obtain their interstate access services by paying
local subscriber charges instead of per minute of use access charges.
C. The Commission Has Never Classified | SP Traffic As“Local Traffic.”

A review of the Commission’s prior decisions indicates that ISP traffic has never been
considered “local traffic” but has always been considered interstate access traffic, even though it
was exempted from access charges. The ESP’ access charge exemption was created in 1983,
when public Internet usage was virtually non-existent.® At that time, access charges themselves
were relatively new and the Internet was in its infancy. In the MTSWATS Order, the
Commission stated that its original intent had been to apply access charges to enhanced service
providers.’ ESPswere characterized as “users of access service” and the Commission stated that
I|SPs use LEC services or facilities “for the purpose of completing interstate calls which transit
its location.”*® ESPs “would make relatively heavy interstate use of local exchange services and
facilities to accessits customers.”** However, rather than impose per minute of use interstate
access charges on ESPs, the Commission decided to protect them from “rate shock.” “Were we
at the outset to impose full carrier usage charges on enhanced service providers and possibly
sharers and a select few others who are currently paying local business exchange service rates for

their interstate access, these entities would experience huge increases in their costs of operation

" The term “enhanced service provider” or “ESP” encompasses ISPs, but is a broader category of users. For
purposes of smplicity, CBT will use the terms ESP and | SP interchangeably in these comments.

8 In the Matter of MTSand WATS Market Structure, 97 F.C.C. 2d 682 (rel. August 22, 1983) (“MTSWATS Order).
°1d. at 1 76.

01d. a1 78.

1 1d. (emphasis added).



which could affect their viability.”*? Thereis no doubt that the Commission understood that
ESPs used the local network for interstate access. It defined the term “access service” as
“services and facilities provided for the origination or termination of any interstate or foreign
telecommunication.”*®

In 1987, the Commission issued a Notice of Proposed Rulemaking to reconsider whether
ESPs should be assessed access charges. The Commission stated that ESPs “like facilities-based
interexchange carriers and resellers, use the local network to provide interstate services.”*
However, the Commission decided not to eliminate the exemption from interstate access charges
afforded to enhanced service providers at that time.® Referring to the MTSWATS Order,
discussed above, the Commission stated: “In 1983 we adopted a comprehensive ‘ access charge’
plan for the recovery by local exchange carriers (LECS) of the costs associated with the
origination and termination of interstate calls.”*® The Commission described the exemption, not
as adetermination that ESP traffic was local traffic, but that ESPs would be treated as end users
for purposes of paying for their interstate access usage: “Under our present rules, enhanced
service providers are treated as end users for purposes of applying access charges. Therefore,
enhanced service providers generally pay local business rates and interstate subscriber line

charges for their switched access connections to local exchange company central offices.”*’ The

Commission stated that the ESP industry was in a period of substantial change and, once again,

12 1d. at 1 83 (emphasis added).
13 47 CF.R. §69.2(a).

14 Amendments of Part 69 of the Commission’s Rules Relating to Enhanced Service Providers, Order, 2 FCC Rcd
4305, 4306 (1987).

5 Amendments of Part 69 of the Commission’s Rules Relating to Enhanced Service Providers, 3 FCC Red 2631
(rel. Apr. 27, 1988).

% 1d. a2
7 1d. atn. 8.



decided not to burden the industry with access charges. “Thus, the current treatment of enhanced
service providers for access charge purposes will continue. At present, enhanced service
providers are treated as end users and thus may use local business lines for access for which they
pay local business rates and subscriber line charges.” 8

The Commission returned to the ESP access charge exemption in 1989. Reciting the
history of the exemption, the Commission confirmed that ESPs make interstate use of the local
network: “At the time we formulated our access charge rules, some interstate service providers,
including certain basic service resellers and ESPs, were using local business lines to obtain
access to the local exchange for their interstate traffic.”'® “Asaresult, many ESPs currently pay
state-tariffed business line rates and subscriber line charges for their switched interstate access
connections.”® The Commission determined that it would not disturb the ESP exemption, but
examined whether an alternative means of implementing it should be adopted.?* The
Commission acknowledged that the exemption was causing interstate costs to be recovered from
intrastate rates and considered whether some other means of access charge recovery should be
employed. The Commission concluded that other interstate access customers were not unduly
burdened by the ESP exemption, but imposing interstate traffic-sensitive charges would cause
instability for the ESP industry.

The Commission revisited the ESP access charge exemption again in its 1997 Access

Charge Reform Order.? Again, the Commission began its discussion by confirming that |SPs

18 |d. at n. 53.

9 Amendments of Part 69 of the Commission’s Rules Relating to the Creation of Access Charge Subelements for
Open Network Architecture, 4 FCC Rcd 3983 (rel. May 9, 1989), at 1 29.

2 |d. at 1 30.
2 |d. at n. 74.

2 Access Charge Reform, CC Docket No. 96-262, FCC No. 97-158, First Report and Order, 12 FCC Red 15982
(1997).



are interstate users of the local network: “In the 1983 Access Charge Reconsideration Order, the
Commission decided that, although information service providers (1SPs) may use incumbent
LEC facilities to originate and terminate interstate calls, | SPs should not be required to pay
interstate access charges.”?® The effect of the exemption was never to make | SP usage of the
network “local traffic,” but smply to allow 1SPsto obtain their interstate access services by
paying local rates. “1SPs may pay business line rates and the appropriate subscriber line charge,
rather than interstate access rates, even for calls that appear to traverse state boundaries.”** The
Commission continued to justify the exemption by stating that the imposition of interstate per-
minute access charges on |SPs would chill development of the Internet. It concluded,
“Information service providers may use incumbent LEC facilities to originate and terminate
interstate calls.”®

In late 1998, the Commission considered an ADSL offering proposed by GTE and
revisited its analysis of ISP traffic.?® GTE had sought a declaration that its new service was an
interstate service that should be tariffed at the federal level. A variety of CLECstook the
position that the connection between GTE' s end user customer and the ISPs' POP should be
treated as alocal call, with a second information service call beginning at the | SPs POP and
continuing onto the Internet. The Commission, however, agreed with GTE that this service was

an interstate service.?’

B |d. at 1341
2 1d. at 7 342.
% 12 FCC Rcd at 16131-32.

% GTE Telephone Operating Cos. GTOC Tariff No. 1 GTOC Transmittal No. 1148, CC Docket No. 98-79,
Memorandum Opinion and Order, FCC 98-292 (rel. October 30, 1998).

27 1d. at 1 16.

10



While clearly stating that its decision was limited to dedicated connections, rather than
circuit-switched dial-up traffic, the Commission stated severa conclusions that inevitably apply
to dial-up traffic aswell. The Commission concluded that the communications at issue did not
terminate at the ISP’ slocal server but continued to the ultimate destination or destinations on the
Internet.®® The Commission also rejected the argument that the historical treatment of 1SPs as
end users for purposes of the access charge exemption meant that Internet calls terminated
locally.?® “The fact that ESPs are exempt from certain access charges and purchase their PSTN
links through local tariffs does not transform the nature of traffic routed to ESPs. That the
Commission exempted ESPs from access charges indicates its understanding that they in fact use
interstate access service; otherwise, the exemption would not be necessary.”*® The Commission
summarized its past treatment of 1SP traffic with respect to access charges, recognizing that 1SPs
do use interstate access services, but since 1983 have been exempted from the payment of certain

access charges. “Pursuant to this exemption, ESPs are treated as end users for purposes of

assessing access charges.”*! The Commission did not say that ESPs were treated as end users for

purposes of characterizing their traffic, which has always been described as interstate traffic.
Further, the Commission cited its own definition of “end user” which is*any customer of an
interstate or foreign telecommunications service that is not a carrier.”*? Thus, even where the
Commission has treated | SPs as “end users’ that term has always carried with it the qualification

that the ISP is an end user of interstate services.

% |d. at 719.

2 \d. at 721

% 1d. (emphasis added).

3 1d. a § 7 (emphasis added).
% 47 CF.R.§69.2 (m).

11



The fact that the Commission has exempted |SPs from access charges in the current rules
and they pay local rates for network connections does not change the nature of the traffic. The
CLECs mistakenly assume that because | SP traffic is exempt from access charges that it is
“local.” However, as the foregoing review of the history of the ESP exemption indicates, in
creating the ESP exemption, the Commission did not determine that ESP traffic islocal, it
simply allowed ESPs to purchase an interstate service at the price of local service. The
Commission has always clearly stated that the traffic is interstate and would be subject to
interstate access charges but for the exemption. It was only quite recently that revisionist history
has begun calling ISP traffic “local traffic.” The Commission has consistently said that |SP
traffic was access traffic and that, rather than pay per minute of use access charges, |SPs would
receive their interstate access in exchange for paying end user charges.

[I1.  TheHistorical Treatment of | SP Traffic Should Continue, Meaning That
There Should Be No Reciprocal Compensation on ISP Traffic.

Section 251(g) requires that ILECs continue to provide information access on the same
terms “including receipt of compensation” as they did prior to the 1996 Act, until “explicitly
superseded by regulations prescribed by the Commission after such date of enactment.” Since
the Commission admittedly has not implemented any inter-carrier compensation scheme for ISP
traffic, the existing access compensation scheme remains in effect.

The Commission has determined that § 251(b)(5) of the 1996 Act should be interpreted
such that only local traffic was subject to reciprocal compensation. The Commission has
consistently referred to | SP traffic as interstate access service. Access traffic remained subject to
the access charge regime. The | SP access charge exemption is simply a part of that interstate
access charge regime. With respect to interstate access, payments flow from users of access

servicesto the local exchange carrier. Local carriers share access charge receipts obtained from

12



interexchange carriers pursuant to meet point billing arrangements. To be consistent with how
“exchange access’ is treated under the Commission’ s interpretation of § 251(b)(5), in the case of
“information access,” the local exchange carriers must ook to receipts obtained from
information service providers as their compensation for such services.

In thisregard, CBT concurs in the economic analysis offered by SBC to demonstrate that
CLECs serving | SPs are compensated for their services, by the ISP.** As SBC comprehensively
demonstrated, | SPs do not originate any traffic, so all of the payments received from ISPs go
towards compensating the LEC for the cost of delivering traffic to the ISP. When a CLEC serves
the ISP in place of an ILEC, the CLEC receives the same revenue from the ISP that the ILEC
had received when it served the ISP. Thereis no basis for the CLEC to look to the ILEC to
compensate it for handling this interstate access traffic. The interstate access charge regime
clearly looks in the other direction, to the user of the interstate access service, the | SP.

V. If the Commission Adopts A Different Compensation Scheme For | SP

Traffic, It Should Not Be The Same As Reciprocal Compensation for L ocal
Traffic.

CBT agrees with the USTA Whitepaper which thoroughly explains why reciprocal
compensation on | SP traffic should not apply. Reciprocal compensation results in an inefficient
and unfair allocation of cost, discourages efficient investment and stifles the devel opment of real
local exchange competition in favor of causing new market distortions. Simply put, applying
reciprocal compensation to ISP traffic is bad public policy. While the Whitepaper indicates that
all incentive to “game” the system is not removed even where the reciprocal compensation rateis

set closer to cost, CBT believes movement toward cost is clearly a step in the right direction.®

33 SBC Communications, Inc. Comments at 28-39.

3 Mark L. Evans and Aaron M. Panner, Analysis of Issues on Remand in ISP Reciprocal Compensation

Proceeding, July 21, 2000 (“USTA Whitepaper”), at 12-14.
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Both USTA and Verizon in their comments pointed out the significant traffic imbalance
created by application of reciprocal compensation to ISP bound calls. USTA indicated a traffic
ratio of “more than 10 to 1”,* while Verizon indicated that “Verizon overall is sending more
than 21 times as much traffic asit is receiving.”*® CBT’s experience, however, indicates that
these numbers may be rather conservative. Even though Cincinnati has significant facilities-
based switch competition, with 9 full service providers currently competing in Cincinnati, CBT
has experienced an outgoing traffic ratio of over 25to 1 in the aggregate. Among these service
providers, one CLEC straffic is entirely one way and others have traffic that is nearly one way
to the CLEC. Clearly an inflated and non-cost based compensation mechanism contributes to
bad public policy, which is described by Verizon in its comments as having “numerous harmful
societal consequences.”®’

The record in this proceeding strongly indicates that 1SP bound traffic is not “local
traffic” and, therefore, is not subject to reciprocal compensation. However, should the
Commission determine that some sort of compensation is appropriate, in addition to the
compensation LECs receive from I SPs, it must be based upon cost. Asfully described in
Verizon's comments. “The cost to terminate callsto ISP’ sis less than the cost to terminate a
local call” *®

Current Commission rules require that rates for transport and termination must be

“structured consistently with the manner that carriers incur those costs.”* Reciprocal

compensation rates have been devel oped based on average costs of handling all traffic on ILEC

% 1d. at 13.

Verizon Comments at 11.

3 1d. at 11-16.

Verizon Comments at 25-27.
% 47 CF.R. §51.709 (a).

14



networks. Such traffic has been of relatively short duration (3-4 minutes), as contrasted with ISP
traffic that has much longer holding times (25-30 minutes). Existing reciprocal compensation
rates spread non-duration sensitive costs over the length of an average call on the ILECs
networks to arrive at a single per minute rate that is applied to al local traffic. Using this same
rate structure for ISP traffic, which has much longer holding times, would result in unjustified
windfalls.*® The Commission certainly has the authority to correct thisinjustice. Rates must be
structured in accordance with how costs areincurred. Thus, CBT agrees with comments to the
effect that rates must be “bifurcated” into those which are incurred per call, and those that are
incurred per minute.**

V. Conclusion.

The Commission should reaffirm its prior conclusion that ISP bound calls are
jurisdictionally interstate calls and reciprocal compensation does not apply to these non-local
calls. The Commission should further indicate that these calls are not “telephone exchange
service,” but are either “access service” or “information access.”

Respectfully submitted,

Douglas E. Hart

FROST & JACOBSLLP
2500 PNC Center

201 East Fifth Street
Cincinnati, Ohio 45202
(513) 651-6709

0 For example, if the setup cost of acall is $.004 and the additional cost per minute is $.001, a rate of $.002 would
recover the correct total cost of a4 minute call of $.008 ($.001 x 4 mins. + $.004 for setup). However, if the call
is 24 minutes long, the same rate would recover $.048 ($.002 x 24 mins.), when the cost was only $.028 ($.001 x
24 mins. + $.004 for setup). Thiswould create awindfall in excess of 70% over cost.

“! See Sprint Comments at 3; Arbitration Award, attached to Public Utility Commission of Texas Comments, at 49.
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